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Local Government & Shires Associations of NSW

Opening:
The Local Government Association of NSW and Sh#ssociation of NSW (the Associations) are
the peak bodies for NSW Local Government.

Together, the Local Government Association andShiges Association represent all the 152 NSW
general-purpose councils, the special-purpose gaumincils and the NSW Aboriginal Land Council.

The mission of the Associations is to be credilpimfessional organisations representing Local
Government and facilitating the development of &fecive community-based system of Local
Government in NSW. In pursuit of this mission, #&sociations represent the views of councils to
NSW and Australian Governments; provide industestions and specialist services to councils and
promote Local Government to the community.

The Associations are pleased to be invited to mdpo the request from the Joint Select Committee
on Constitutional Recognition of Local Governmemtd anake a submission to the Joint Select
Committee’s Inquiry into Constitutional RecognitiohLocal Government

Executive Summary:
The Associations have been long-term advocatesetmygnising Local Government in the Australian
Constitution given its critical role as the sphefgovernment operating at the local scale.

The Associations are unequivocal in our supporhfidding a referendum to make a simple change to
section 96 of the Constitution to allow the conéifian of direct funding of Local Government by the
Australian Government, when that referendum is aiohe.

Owing to the lack of support amongst many State Bewlitory Governments, the slim level of the
majority support amongst the voters, and the natdirthe next election, the Associations do not
believe 2013 is the time to win such a referendum.

The Associations believe the best option is to pmst the proposed referendum to a time in the
course of the next Parliament and decouple it faonelection if at all possible.

As the Associations have been actively involvedthie development of the Australian Local
Government Association’s long-term position on Gibatonal Recognition of Local Government,
and its response to the Joint Select Committee asi@utional Recognition of Local Government,
the Associations strongly support ALGA’s submissiono the Joint Select Committee
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Purpose:
The Associations understand that Treems of Reference read as follows:
(1) a Joint Select Committee on Constitutional Raon of Local Government be appointed to
inquire into and report on the majority findingndincial recognition) of the Expert Panel on
Constitutional Recognition of Local Government imtihg by amending section 96 of the
Constitution, and in conducting its inquiry, ther@uittee will assess the likelihood of success of
a referendum on financial recognition, and willdakto account the following matters:
a) the report of the Expert Panel on constitutionabgmition of Local Government, including
preconditions set by the Expert Panel for the Imgjdif a referendum;
b) the level of State and Territory support;
c) the potential consequences for Local GovernmenateStand Territories of such an
amendment; and
d) any other matters that the Committee considers Imeagelevant to a decision on whether to
conduct a referendum, and the timing of any refduem

The Associations note the membership of the Jashec® Committee on Constitutional Recognition
of Local Government was finalised on 28 Novembel20We appreciate that the Joint Select
Committee moved swiftly holding its first meetingh 29 November 2012 and resolved to
immediately call for submissions.

The Associations recognise that the Joint Selecr@ittee will be consulting on the form of words
proposed by the Expert Panel on Constitutional Beition of Local Government and other issues
including the timing of the proposed referendume Hxpert Panel proposed an amendment to s96 of
the Australian Constitution as follows (proposed/neords in italics):

The Parliament may grant financial assistance yoStateor to any local government

body formed by Sate or Territory Legislation on such terms and conditions as the

Parliament sees fit.

We acknowledge submissions must be received by elfsuBry 2013, but that the Joint Select
Committee is keen to receive submissions ahedaedirst public hearing to be held in Sydney on 16
January 2013.

Given the Associations have been actively involiredhe development of the ALGA’s long-term
position on Constitutional Recognition of Local @ovment, and its response to the Joint Select
Committee, the Associations strongly support ALGAigmission to the Joint Select Committee
(namely Australian Local Government Associatfmmission to the Joint Select Committee on the
Consgtitutional Recognition of Local Government December 2012.)

Therefore the Associations will reiterate pertingratrts of ALGA’s submission, and add NSW
perspectives where that is useful.

The Associations support ALGA’s opening commentspages 2&3 and reinforce the following
points:
The Board’s preferred option is now that Sectiorb®@mended to read:
Parliament may grant financial assistance to aatestr local government body
formed by or under a law of a state or territory on such terms and conditions as
the Parliament sees fit.

In reaching this position ALGA was mindful of theed to pursue its preference for financial
recognition while acknowledging the need to addmtase government concerns. (ALGA,
2012, page 3)

In framing the actual question that is taken to toters in the eventual referendum it will be
important to ensure that it is written in the pkshlanguage possible.
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The Associations would also like to emphasise appert for the following:

It is important to stress that ALGA'’s decision targue constitutional recognition and the
subsequent decision to support financial recogmitiave been the product solely of local
government’s own long standing vision for inclusiorthe Constitution, the developments in
the High Court since 2009 with thi#ape andWilliams cases and a realistic appraisal by the
sector, over a period of more than five years, Hmat constitutional change needs to be
practical, simple and justified.

ALGA’s proposal is not aimed at supporting a cdigation of power in the hands of the
Federal Government... (ALGA, 2012, page 3)

Comment on the report of and preconditions set by he Expert Panel on constitutional
recognition of Local Government.

The Associations support ALGA’s comments on theorepf and preconditions set by the Expert
Panel on pages 3 to 8 and reinforce the followinigts:

ALGA considers the first precondition, that the Goanwealth negotiate with the States to
achieve their support for the financial recognitioption, to be absolutely critical for a

successful referendum. Local government operatdsnaiegislative frameworks created by
State Parliaments and ALGA accepts that the inofusof local government in the

Constitution is an important matter for the stateegnments. In addition, the Constitution
establishes the framework for Federation and hev@bmmonwealth and States will work
together. ALGA has always considered the suppothefgreat majority, if not all, of the

States to be essential for a referendum on theynetoan of local government...

ALGA is not aware that the Commonwealth has entéeredany negotiations with the states
for financial recognition and indeed the Governmiea$ yet to indicate publicly whether it
supports the proposal... (ALGA, 2012, page 4)

We support ALGA’s conclusion about the second pndd@mn, namely:

The establishment of the Joint Select Committexteiarly a major step forward, but there has
been a substantial delay in appointing the Commiied the time frame for the Committee’s
report is extremely short and certainly well shoftthe six months ALGA considered
necessary. ALGA is concerned that this will limihiet Committee’s ability to elicit
submissions, hold public hearings and come to efaéy considered view about the timing
and form of a referendum. ALGA also now believeswitl not be possible for local
government to run the most effective campaign i130given the lack of time after a
Committee report at the end of March and a subsegqeliamentary process to develop and
pass a Bill... (ALGA, 2012, page 5)

We reiterate ALGA’s points on what is essentiaitaximise success at the referendum:

Bipartisan support is essential to ensure the best chance of sucoessreferendum proposal.
With the lack of understanding in the community atbthe Constitution, voters rely on the
political parties to formulate their opinions. Awian constitutional history demonstrates that
unless there is broad bipartisan support, refemmsdare unlikely to succeed (ALGA, 2012, page
5&6).

The Government needs to take the leadn the issue and demonstrate its support publely t
champion the change. The Government needs to tekepportunity to raise the issue above
politics and avoid the temptation of using a refieien question opportunistically. The Australian
public's lack of knowledge of constitutional mastectonservatism when it comes to changing the
Constitution, and susceptibility to misinformatiomequires the Government championing the
change to be a trusted source of information onnied for, and consequence of, the change
(ALGA, 2012, page 6).

The public needs to be informed about our Constitibn, and how to change it (ALGA, 2012,
page 6).

The public needs to be informed in a factual way atut the questionbeing asked, to be able to
cast an informed vote at the ballot box. The dfictyes" and "no" cases prepared by
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Parliamentarians appear to have no requirementhera to facts and it has often been the case
that opponents of amendments have distorted andgexated the dangers with the precise
intention of frightening and misleading voters...ALG#&lieves that such exaggeration is neither
appropriate nor ethical given that public fundisginvolved in producing and distributing this
material...It recommended an independent non-polifieael be set up prior to each referendum
responsible for a communications strategy, inclgdeducation materials and how best to
distribute them to all voters (ALGA, 2012, page 7).

Comment on the level of State and Territory support
The Associations support ALGA’s comments on thelef State and Territory Government support
on pages 8 & 9.

We would particularly like to highlight the followg:
ALGA acknowledges that the support of most if ntad the state governments is an
important factor in shaping the chances for ovesalicess of a referendum for financial
recognition. For this reason ALGA has varied itsferred set of words for an amendment to
reinforce its view that the form of financial reeuipn sought by local government would not
have an adverse impact on the powers and inteffesiheo states with regard to local
government (ALGA, 2012, page 9).

The Associations wish to expand on the positiothefNSW Government as best we understand it.
We think we can fairly describe the NSW Governnmgnposition as supportive of symbolic
constitutional recognition but opposed to financ@ahstitutional recognition unless and until eviden

is presented that it is the only course of actmovercome a deep problem.

Up until relatively recently the Associations urgtend we enjoyed the support of all major partmes i
the NSW Parliament. In the run up to the 2011 NSMli&mentary elections the NSW Liberals and
Nationals when responding to LGSA priorities sdidyt endorse the proposal from the Australian
Local Government Association for a referendum teemdnthe Australian constitution to give the
Australian government the power to fund Local Goweent and to enshrine people’s rights to
democratically elect their councils. The positiontlme NSW Liberals and Nationals on financial
recognition has reversed since forming Governmeg0iL1.

When the Expert Panel on Constitutional Recognitbh.ocal Government reported they took the
view that the NSW Government had offered in-prifeigupport but were awaiting the panel’s
findings as to whether constitutional amendmergstae best way to achieve financial sustainability
and enhanced status for local government’.

In support of this general comment they offeredfdtlewing observations on the nature and level of

NSW Government support:

 That there was in-principle support for symbolicagnition — in summary they noted ‘In
principle the NSW Government supports considerabiosymbolic recognition’. However, ‘care
should be taken to ensure that unintended legapeaadical consequences do not arise’; and

* That there were reservations but not explicit opgfmosto financial recognition - in summary they
noted ‘...there may be options for refining fundingaagements ... that do not require
amendments to the Constitution’.

Again at the time of its report the expert pandledono State political figure suggested that they
would actively campaign for a ‘Yes’ vote’. This d¢omes to be the case.

The latest written advice from the NSW Governmentjveyed to the Associations in August 2012
by Hon Don Page, Minister for Local Government &fidister for the North Coast reads as follows:

“... the Government supports in principle consideratbf symbolic recognition as a way of
enhancing the status of local government. The Guwent considers that such recognition is

Submission Date: January 2013 Page 5 of 8



Local Government & Shires Associations of NSW

timely and appropriate as it would reflect the diag role of local government and its
important contribution to the growth and prospeatyAustralia’s diverse local communities.

This is consistent wittNSW 2021: A Plan to Make NSW Number One, which aims, among
other things, to maximise opportunities for peofdeimprove their neighbourhoods and
environments through the enhanced status of laadrgment.

The Government is not in a position to supportriitial recognition of local government for a
number of reasons. These include concerns thamandment to the Constitution may allow
the Federal Government to grant funds directlyaal government which could result in
NSW 2021 and other major State Government policies beidgtsacked or not given due
regard. They also include concerns that finan@ebgnition of local government could raise
expectations that the Commonwealth will intervenelacal government administration,
thereby creating confusion about Federal, Statelaocal government responsibilities and
blurring the lines of accountability that existlWween governments and their constituents.

While the Government acknowledged that the High r€®udecisions in Pape v
Commissioner of Taxation andWilliams v Commonwealth of Australia and Ors may have
cast some doubt over the legal ability of the Comwealth to provide funding to local
councils other than through the States in accoeavith section 96 of the Constitution, the
Government is of the view that amendments to thes@wmtion should not be made in the
absence of clear evidence that existing fundingrey@ments are deficient.”

The Associations were very disappointed with thekew change to the negative by the NSW
Liberals and Nationals Government. The Associatidm not believe that each of the stated concerns
either singularly or together warrant opposing fiicial constitutional recognition. They do not
represent a compelling case to resist change veuzh dpinion acknowledges that Local Government
may be one High Court challenge away from losimggpems like Roads to Recovery. The fear that
the Commonwealth Government granting funds direttily ocal Government could result MSW
2021 and other major State Government policies beingirdshed or derailed seems very
exaggerated. There has been no evidence that flireting such as Roads to Recovery over its life,
the Nation Building — Economic Stimulus Plan and fRegional and Local Infrastructure Program,
has done anything other than allow Local Governnbenmneet local needs in a way that is entirely
consistent with the NSW Government plans of the. ddye evidence strongly indicates that these
programs have complemented State Government plahsassisted Local Government in meeting
their obligations under such plans. It should &lemoted that the NSW Government (and other state
governments) of the day, enthusiastically welcothede programs.

We struggle to see how the sorts of direct fundivad ALGA & the State and Territory Associations
continue to lobby for could undermimMdSW 2021 or other plans. The fear that financial recognitio
could raise expectations that the Commonwealthintérvene in Local Government administration,
thereby creating confusion about Commonwealth,eSaaid Local Government responsibilities and
blurring the lines of accountability that existWween governments and their constituents, also seems
unwarranted. ALGA & the State and Territory Assticins have been clear this is not what they seek
and have proposed changes to section 96 that aamway imply such a power. Local Government
is not asking for change, we are seeking proteatibthe Commonwealth’s ability to continue to
provide direct funding to Local Government as it ltbbne in the past: simply maintenance of the
status quo.

The Associations suggest there may be room to noavihe NSW Government that there is now
clear evidence that existing funding arrangememes deficient. We have again sought to have
dialogue with the Premier and senior Ministers tia issue. It is possible the NSW Government can
be won over through careful negotiations in theglomn. However, this is likely to take longer than

the time available between now and a 2013 election.
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Comment on potential consequences for Local Goverrent, and States and Territories.
The Associations support ALGA’s comments on consegas for Local Government and for State
and Territory Governments support on pages 9 to 14.

In particular, we strongly support the followingsalvations by ALGA:
ALGA has strong legal advice and informed commentaom leading constitutional
academics that the constitutional validity of theect federal funding of local government is
uncertain.

High Court decisions in thieape case and th@flliams case support this view (ALGA, 2012,
page 9).

Furthermore, NSW Local Government shares ALGA’spdeencerns about direct funding such as
Roads to Recovery. Again we reinforce ALGA’s points
The importance of direct funding to local governméimrough the Roads to Recovery
program should not be underestimated. Over itsslifdar, the program has provided more
than $3.5 billion of funding to local communitiesrflocal roads. The program has been
extended until 2018-19 by which time a total of emdhan $5.5 billion will have been
provided (ALGA, 2012, page 10).

At this point, however, it must be stressed thatRloads to Recovery program has not been
challenged in the High Court or declared invalid #imere is no reason why funding cannot
continue.

Nevertheless, ALGA’s expectation is that there #l further challenges in the foreseeable
future and inevitably a High Court decision whicinedtly goes to the validity of direct
payments to local government (ALGA, 2012, page 10).

The Associations support the analysis on issuasimglto Financial Assistance Grants.

The Associations need to stress that in seekinggrétion, NSW Local Government does not seek to
alter the relationship between itself and the NSWateS Government, through setting up
Commonwealth processes for intervention or pratediiom amalgamation or dismissal.

Comment on other matters relevant to the conduct ahthe timing of any referendum.
The Associations support ALGA’s comments other eraton pages 14 to 16.

We strongly support the following:

ALGA is not opposed to holding a referendum simatausly with an election, but the Board
of ALGA is committed to ensuring that the referenmlis held at a time which maximises the
chances for success. ALGA believes that the refenenshould be held when the pre-
requisites identified by ALGA in its submissionttee Expert Panel, and those identified by
the Panel itself, have been met. This will maxintise chances of a successful referendum.
There must be a commitment to a set of specificdaraxhich can achieve the financial
recognition option. These words must provide tressarance sought by State Governments
regarding their Parliament’s continued legislatieeponsibility for local government. There
must be a negotiation by the Commonwealth withStetes to achieve acceptance of these
words and then a commitment to a public educatanpaign to engage the voting public. At
this point ALGA does not believe that these predisites can be achieved in time for a
successful referendum to be held in conjunctiom a&it-ederal election held between August
and November 2013 (ALGA, 2012, page 15).

On the possibility of an early Australian Parliartay Election in 2013, the Associations also take

the view that ALGA, the State and Territory Assticilas and member councils would not be in a
position to support a referendum being held at sucklection. We concur with ALGA that the short
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time frame would preclude an effective campaigmbeaun by Local Government and insufficient
time to educate and inform voters (ALGA, 2012, pagg

The Associations support ALGA’s argument that apgioto reduce the costs associated with
referendums should be explored, including the optibpotentially holding a referendum by postal
vote or electronic vote. In particular, the useslgictronic voting is evolving and its potential uisea
referendum may also help to address the conceoumarcosts. These options do not appear to have
been previously considered. They may represent amésims which could help the timing of a
referendum being determined by the reference tonwhenight succeed on its merits, rather than
being the subject of politicisation as part of edafer election campaign.

Finally, the Associations stress the need for grind significant financial assistance to be ledi

by the Australian Government to ALGA to assist withding of a national advertising campaign for
the ‘yes’ case. Whilst councils across Australia emntributing towards the costs for this campaign,
ALGA and its member State and Territory Associagisimply do not have access to the considerable
finance that will be required to fund this typelafge scale national advertising campaign. A nation
advertising campaign to promote the merits of yms” case will need to utilise the full range of
communications, media and advertising channeldudivty a major media buy and a significant
public relations and community liaison componentatidition to the significant contributions from
individual Local Governments, it is reasonable tggest, based on other large scale advertising
campaigns of similar type that ALGA would requirele@ast $10 million in Australian Government
assistance to mount a credible national advertisamgpaign on such a critical issue.

Conclusion
Like ALGA the Associations welcome the establishtr@rthe Joint Select Committee.

The Associations remain committed to the financedognition of Local Government and to a
referendum being held at a time which maximisesctiences for success and strongly support the
work of ALGA on this.

Financial recognition through a change to sectiéno® the Constitution is critical to removing
uncertainty around the continued direct federatlimg of Local Government.

The wording of the amendment to section 96 propdsedLGA to allow the continuation of direct
Australian Government funding of Local Governmeas been developed to ensure there is no impact
on the power of the State Governments to legistateocal Government.

We support ALGA’s case that the chances of sucdessa referendum to recognise Local

Government depend on satisfying the pre-requisiesitified by the Expert Panel and ALGA,

including:

« Commonwealth negotiation with the States to wirrthepport;

* a publicly funded education campaign on the Cantsit, constitutional change and the Local
Government question; and

« amendments to the relevant legislation to allowlipdbonding of the "yes" and "no" campaigns.

We agree with ALGA that these pre-requisites hast been met and delays in the process have
significantly diminished the chances for a sucaggsfferendum in 2013.
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